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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 13, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF CUSTOMS RULING LETTERS RELATING 
TO TARIFF CLASSIFICATION OF A FOOD SUPPLEMENT 
ALTERNATIVELY KNOWN AS POLYMEGA AND PCM-4 AND A 
FOOD SUPPLEMENT KNOWN AS POLYERGA II 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(C)(1), Tariff Act of 1930 (19 U.S.C. 
1625(C)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying certain rulings pertaining 
to the tariff classification of certain food supplements. Notice of the pro- 
posed modification was published October 19, 1994, in the Customs 
BULLETIN, Volume 28, Number 42. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse, for consumption on or after February 
27, 1995. 


FOR FURTHER INFORMATION CONTACT: Arnold L Sarasky, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7020. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On October 19, 1994, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 28, Number 42, proposing to modify New York Rul- 
ing Letter (NYRL) 845070, issued December 21, 1989, and NYRL 
848458, issued January 22, 1990, by the Area Director of Customs, New 
York Seaport wherein a food supplement Polyerga II and Polymega, 
respectively, were classified in subheading 3823.90.5050, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA). No com- 
ments were received concerning the matter. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interest parties that Customs is modifying NYRL 848070 and NYRL 
848458. Accordingly, Customs is issuing a ruling letter to reflect proper 
classification of the merchandise in subheading 2106.90.6999, 
HTSUSA, which provides for “Food Preparations not elsewhere speci- 
fied or included: Other: Other: Other: Other: Other: Other Other: 
Other: Other: Other.” The ruling modifying NYRL 848070 and NYRL 
848458 is set forth in Attachment A to this document. 

Publication of rulings of decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: December 12, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 12, 1994. 
CLA-2 CO:R:C:F 956890 ALS 
Category: Classification 
Tariff No. 2106.90.6999 
Mk. JOHN M. MAYHALL, JR. 
PRESIDENT 
OMEGA PHARMACEUTICAL, INC. 
1000 Urban Center Parkway 
Birmingham, AL 35243 
Re: Modification of New York Ruling Letters (NYRL) 848070 and 848458, concerning food 
supplements alternately known as PCM-4, Polymega and Polyerga II. 


DEAR Mr. MAYHALL: 
In NYRL 848070, issued December 21, 1989, you were advised that a food supplement 
knownas Polyerga II wasclassified in subheading 3823.90.5050, Harmonized Tariff Sched- 
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ule of the United States Annotated (HTSUSA). In NYRL 848458, issued January 22, 1990, 
you were advised that a food supplement known as Polymega was classified in subheading 
3823.90.5050, HTSUSA. We have reviewed those rulings and NYRL 864642, issued July 
12, 1991, in which you were advised that a food supplement known as PCM-4 was classified 
in 2106.90.6097 or 2106.90.6099, HTSUSA, depending on whether it was in tablet or cap- 
sule form. (Thecurrent HTSUSA subheading number is 2106.90.6999, HTSUSA). We have 
concluded that the correct classification for all of these food supplements is as follows. 


Facts: 

These food supplements are in tablet and capsule form. The primary ingredient in the 
tablets are polypeptides derived from bovine spleen extract. Other ingredients include 
sucrose, talc, and corn starch. The main ingredients in the capsules are lactose, gelatin, 
vegetable oils and polypeptides derived from bovine spleen extract. The products are put up 
in retail packages containing 15 capsules or 90 tablets. The information and documents 
submitted for these products indicate that the composition and use of the food supplements 
is virtually identical. The “flow chart” describing the manufacturing process is essentially 
the same for all the products and the ingredient listings are interchangeable. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), (hereinafter 
section 625), notice of the proposed modification of NYRL 848070 and NYRL 848458 was 
published on October 19, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 42. 


Issue: 
Are the products classifiable as food supplements in subheading 2106.90.6999, 
HTSUSA, or in subheading 3823.90.5050, HTSUSA, as a chemical mixture? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and chapter 
notes. If GRI 1 fails to classify the goods and if the beading and legal notes do not otherwise 
require, the remaining GRI’s are applied, taken in order. 

In considering the appropriate classification of the food supplement tablets and capsules 
we note that the ingredients of all the tablets and all the capsules are essentially the same 
regardless of the name applied to the product. The active ingredients of each tablet, regard- 
less of name, are the same. Similarly, the active ingredients of each capsule, regardless of 
name, are the same. The quantity of each ingredient is essentially the same in each tablet 
and, likewise, the quantity of each ingredient is essentially the same in each capsule. 

All the products are finished and ready to consume. They are sold in health food stores as 
food or nutritional supplements. No claims regarding their therapeutic or prophylactic 
properties are made by the importer. 

The product, sold as a food supplement under the PCM-4 label, has for certain purposes 
been designated OP-1 by the importer. 

Since the product has the ingredients of a food supplement, is marketed as a food supple- 
ment, and there are no claims of therapeutic or prophylactic properties, we have concluded 
that these products should be considered food supplements. We consulted the Explanatory 
Notes to the Harmonized System (EN) which represents the opinion of the international 
classification experts. EN 21.06(B)(16) provides that “Preparations, often referred to as 
food supplements, * * *.” are included in this heading. 


Holding: 

Food supplements in tablet and capsule form and known as Polyerga II, Polymega and 
PCM-4 are classifiable in subheading 2106,90.6999, HTSUSA, and are subject to a general 
rate of duty of 10 percent ad valorem. 

NYRL 848455 and NYRL 664642 are hereby modified, 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF JETTED BATHS AND 
WHIRLPOOL SPAS 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1623(c)(1)), as amended by Section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of jetted baths and whirlpool spas. Comments are invited on 
the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 27, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC, 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W., Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Met- 
als and Machinery Classification Branch, (202) 482-7063 or 7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of jetted baths and whirlpool spas. 

In New York (NY) 839530 dated May 1, 1989, the Area Director, New 
York Seaport, classified jetted baths and whirlpool spas under subhead- 
ing 3922.10.0000, Harmonized Tariff Schedule of the United States 
(HTSUS), as baths, shower baths and washbasins. This ruling letter is 
set forth in “Attachment A” to this document. 

In NY 871935 dated March 25, 1992, the Area Director, New York 
Seaport, classified an institutional jacuzzi under subheading 
9019.10.20, HTSUS, as mechano-therapy appliance and massage appa- 
ratus. Customs Headquarters is of the opinion that “domestic-use” tub/ 
hydromassage units similar to the jetted baths and whirlpool spas in NY 
839530 are also classified under subheading 9019.10.20, HTSUS. Cus- 
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toms intends to revoke NY 839530 to reflect the proper classification of 
the subject articles under subheading 9019.10.20, HTSUS, as mechano- 
therapy appliance and massage apparatus. Proposed Headquarters 
Ruling Letter (HRL) 957383 revoking NY 839530 is set forth in 
“Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not he entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 9, 1994. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, May 1, 1989. 
CLA-2-39:S:N:N3G:343 839530 

Category: Classification 

Tariff No. 3922.10.0000 
Ms. SuSAN E. CARR 
C. J. TOWER, INC. 
CUSTOMS BROKERS 
128 Dearborn Street 
Buffalo, NY 14207 


Re: The tariff classification of jetted baths and whirlpool spas from Canada. 


DEAR Ms. Carr: 

In your letter dated April 10, 1989, on behalf of your client, Ryan Whirlpools, Inc., you 
requested a tariff classification ruling. 

The merchandise at issue consists of jetted bath rubs and whirlpool spas which are 
stated to be comprised of the following: 

(a) ashell manufactured from cast acrylic sheeting reinforced on its back side with 
fire retardant fiberglass and resin; 

(b) whirlpool jets made of PVC plastic; 

(c) a spa pack which includes a plastic pump and motor (noting the whirlpool spa 
pack to possess an in-line electric heater); and 

(d) plywood and cedar skirting. 

The applicable subheading for the jetted baths and whirlpool spas will be 3922.10.000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for baths, shower 
baths and washbasins. The rate of duty will be 6.3 percent ad valorem. 

Goods classifiable under subheading 3922.10.0000, HTS, which have originated in the 
territory of Canada, will be entitled to a 5.6 percent ad valorem rate of duty under the 
United States-Canada Free Trade agreement (FTA) upon compliance with all applicable 
regulations. 

This ruling s being issued under the provisions of Section 177 of the Customs Regula- 
tions [19 C.ER. 177]. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 
CLA-2 CO:R:C:M 957383 KCC 
Category: Classification 
Tariff No. 9019.10.20 
Ms. SUSAN E. CARR 
C. J. TOWER, INC. 
CUSTOMS BROKERS 
128 Dearborn Street 
Buffalo, NY 14207 


Re: NY 839530 revoked; jetted baths and whirlpool spas; 3922.10.00; baths, shower baths 
and washbasins; Note 2(q), Chapter 90; mechano-therapy appliance and massage 
apparatus; Note 3, Chapter 90; Note 4, Section XVI; functional unit; NY 871935. 


DEAR Ms. Carr: 

This is in reference to New York (NY) 839530 issued to you on May 1, 1989, on behalf of 
your client, Ryan Whirlpools, Inc., by the Area Director of Customs, New York Seaport, 
which concerned the tariff classification of jetted baths and whirlpool spas under the Har- 
monized Tariff Schedule of the United States (HTSUS). 


Facts: 


In NY 839530 dated May 1, 1989, the Area Director, New York Seaport, classified jetted 
baths and whirlpool spas under subheading 3922.10.00, Harmonized TariffSchedule ofthe 
United States (HTSUS), as baths, shower baths and washbasins. NY 839530 described the 
articles as follows: 

The merchandise at issue consists of jetted bath tubs and whirlpool spas which are stated 
to be comprised of the following: 


(a) ashell manufactured from cast acrylic sheeting reinforced on its back side with 
fire retardant fiberglass and resin; 
(b) whirlpool jets made of PVC plastic; 
(c) a spa pack which includes a plastic pump and motor (noting the whirlpool spa 
pack to possess an in-line electric heater); and 
(d) plywood and cedar skirting. 
The competing subheadings are as follows: 


3922.10.00 Baths, shower baths, washbasins, bidets, lavatory pans, seats and covers, 
flushing cisterns and similar sanitary ware, of plastics * * *. Baths shower 
baths and washbasins. 

9019.10.20 Mechano-therapy appliances; massage apparatus; psychological aptitude- 
testing apparatus; ozone therapy, oxygen therapy; aerosol therapy, artificial 
respiration or other therapeutic respiration apparatus; parts and accesso- 
ries thereof* * *, Mechano-therapy appliances; massage apparatus; psycho- 
logical aptitude-testing apparatus; parts and accessories thereof * * *. 
Mechano-therapy appliances and massage apparatus; parts and accessories 
thereof. 


Issue: 

Are the jetted baths and whirlpool spas classified as baths, shower baths and washbasins 
under subheading 3922.10.00, HTSUS, or as mechano-therapy appliance and massage 
apparatus under subheading 9019.10.20, HTSUS? 


Law and Analysis: 

The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to terms of the headings and any relative section or 
chapter notes * * *.” 

Subheading 3922.10.00, HTSUS, provides for baths, shower baths and washbasins. Note 
2(q), Chapter 39, HTSUS, states that Chapter 39, HTSUS, does not cover: 

Articles of chapter 90 (for example, optical elements, spectacle frames, drawing 
instruments). 
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Therefore, if the jetted baths and whirlpools spas are classifiable within Chapter 90, 
HTSUS, they are excluded from classification within Chapter 39, HTSUS. 

Subheading 9019.10.20, HTSUS, provides for mechano-therapy appliance and massage 
apparatus. Institutional jacuzzis have been classified under subheading 9019.10.20, 
HTSUS. See, NY 871935 dated March 25, 1992. Additionally, the classification of a domes- 
tic bath and massage apparatus, the “AQUASPA”, was addressed by the Harmonized Sys- 
tem Committee (HSC). The HSC decided that pursuant to Note 3 to Chapter 90, 
Harmonized Tariff Schedule (HTS), the “AQUASPA” was classifiable under subheading 
9019.10, HTS, as massage apparatus, and not under subheading 3922.10, HTS, as a bath. 
The HSC classification opinion has been inserted into the Compendium of Classification 
Opinions and, therefore, is given the same weight as the Harmonized Commodity Descrip- 
tion and Coding System Explanatory Notes (ENs). the classification opinion and the ENs, 
although not dispositive, provide acommentary on the scope of each heading of the HTSUS 
and are generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 
Fed. Reg. 35127, 33128 (August 23, 1989). 

NY 839530 classified the jetted baths and whirlpool spas under subheading 3922.10.00, 
HTSUS. However, we believe that “domestic-use” tub/hydromassage units similar to the 
articles at issue in NY 839330 are not distinguishable from institutional tub/hydromassage 
units. Based on NY 871933 and the HSC classification opinion, the jetted baths and whirl- 
pool spas are properly classified under subheading 9019.10.20, HTSUS. 

Note 3, Chapter 90, HTSUS, states that “[t]he provisions of note 4 to section XVI apply 
also to this chapter.” Note 4 Section XVI, HTSUS, states that; 


Where a machine (including a combination of machines) consists of individual compo- 
nents (whether separate or interconnected by piping, by transmission devices, by elec- 
tric cable or by other devices) intended to contribute together to a clearly defined 
function covered by one of the headings in chapter 84 or chapter 85, then the whole 
falls to be classified in the heading appropriate to that function. 


In this case, the jetted baths and whirlpool spas consists of various components, i.e., the 
shell, jets, motor, pump, heater, and frame, which are designed to function together to 
create a whirlpool or massage bath. As the components function together to create the 
jetted baths and whirlpools spas, we are of the opinion that they constitute a functional 


unit pursuant to Note 4, Section XVI and Note 3, Chapter 90, HTSUS. Therefore, thejetted 
baths and whirlpool spas are classified in the heading appropriate to their function as a 
whirlpool or massage bath under subheading 9019.10.20, HTSUS, as mechano-therapy 
appliance and massage apparatus. 


Holding: 

The jetted baths and whirlpool spas are classified under subheading 9019.10.20, HTSUS, 
as mechano-therapy appliance and massage apparatus. The corresponding duty rate for 
articles of this subheading is 4.2 percent ad valorem. 

NY 839330 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF REED FENCING 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs Intends to revoke a ruling letter pertaining 
to the tariff classification of fencing made of bamboo and reeds. Com- 
ments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 27, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Office 
of Regulations and Rulings, Textile Classification Branch 
(202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to revoke a ruling letter pertaining 
to the tariff classification of fencing made of bamboo and reeds. Com- 
ments are invited on the correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) 800598, dated August 9, 1994, 
fencing made of bamboo and reeds was held classifiable in subheading 
4602.10.5000, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), which provides for other articles made directly to 
shape from plaiting materials or made up from articles of heading 4601, 
of other vegetable materials. This ruling is set forth as “Attachment A” 
to this document. 

It is Customs position that the reads making up the bulk of the fenc- 
ing do not meet the definition of “plaiting materials” as set forth in Note 
1 to Chapter 46, HTSUSA: “* * * materials in a state or form suitable 
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for plaiting, interlacing or similar processes * * *.” Therefore, the fenc- 
ing cannot be classified in that chapter. Instead, the fencing is classifi- 
able in subheading 4421.90.7020, HTSUSA, which provides for other 
articles of wood, assembled fence sections. The reeds making up the 
fencing qualify as wood by virtues of Note 6 to Chapter 44, HTSUSA, 
which provides that “any reference to ‘wood’ applies also to bamboo 
and other materials of a woody nature.” Customs intends to revoke 
NYRL 800598 to reflect proper classification of the instant fencing 
under this subheading. Before taking this action, consideration will be 
given to any written comments timely received. Proposed Headquar- 
ters Ruling Letter revoking NYRL 800598 is set forth as “Attachment 
B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 8, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, August 8, 1994. 


CLA-2-46:S:N:N8:230 800598 
Category: Classification 
Tariff No. 4602.10.5000 
Ms. Pat GOLEMBIESKI 
HoME Depot US.A., INC. 
2727 Paces Ferry Road, N.W. 
Atlanta, GA 30339 


Re: Tariff classification of reed fencing from China. 


DEAR Ms. GOLEMBIESKI: 

In your letter dated July 27, 1994, you requested a tariff classification ruling. 

The ruling was requested on reed and bamboo fencing. A sample section was submitted. 
It consists of unspecified, flexible reeds laid side by side and sewn together with thread. At 
each end is a peeled and polished bamboo strip. The fencing will be imported in sizes of six 
feet by fifteen feet. 

The applicable subheading for the reed and bamboo fencing will be 4602.10.5000, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), which provides for 
other articles, made directly to shape from plaiting materials or made up from articles of 
heading 4601, of other vegetable materials. The rate of duty will be 3 percent ad valorem. 

The duty for articles of plaiting material provided for in subheading 4602.10.5000, 
HTSUSA, is temporarily reduced to 2.3 percent ad valorem under the special provision of 
subheading 9903.10.38, HTSUSA, which is effective for goods entered through December 
31, 1994. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 
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Acopy of this ruling letter should be attached to the entry documents filed at the tine this 
merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 CO:R:C:T 956983 BC 
Category: Classification 
Tariff No. 4421.90.7020 
PaT GOLEMBIESKI 
HoME Depot U.S.A., INC. 
2127 Paces Ferry Rd., N.W. 
Atlanta, GA 30339 


Re: Fencing made of bamboo and reeds; not plaiting materials; Note 1, Chapter 46; Note6, 
Chapter 44, materials of a woody nature; NYRL 800598. 


DEAR MS. GOLEMBIESKI: 

The Customs Service has had occasion to reexamine the classification determination 
made in New York Ruling letter (NYRL) 800598, issued to you on August 9, 1994. We herein 
revoke that ruling for the reasons explained below. 


Facts: 

The merchandise at issue is fencing made of bamboo and reeds. The hulk of the fencing 
consists of whole reeds sewn together side by side with thread. At each end is a peeled and 
polished strip of bamboo. As imported, the fencing measures 6 feet by 15 feet. The reeds, of 
a material other than bamboo, are natural plants that grow in lakes and rivers. Because 
they are whole reeds, with diameters from 2 mm to 4 mm, they are not readily flexible. 


Issue: 
What is the proper classification for the fencing at issue? 


Law and Analysis: 

Our National Import Specialist experienced in the classification of the kind of articles at 
issue has advised us that the reeds making up the fencing at issue are not suitable for plait- 
ing. Note 1 of Chapter 46, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), provides that plaiting materials are “materials in a state or form suitable for 
plaiting, interlacing or similar processes * * *.” The reeds at issue, as whole reeds, lack the 
flexibility for plaiting. Consequently, the fencing made primarily of these materials cannot 
be classified in Chapter.46, HTSUS. 

Note 6 to Chapter 44, HTSUSA, provIdes the following: “For the purposes of this chapter 
* * * any reference to ‘wood’ applies also to bamboo and other materials of a woody nature.” 
Thus, the fencing at issue qualifies as wood for classification purposes, as it consists of 
bamboo and reeds that qualify as “other materials of a woody nature.” 

Since no heading of chapter 44 provides explicitly for fencing, the fencing at issue is clas- 
sifiable under heading 4421, HTSUSA, which provides for other articles of wood. Specifi- 
cally, it is classifiable as assembled fence sections in subheading 4421.90.7020, HTSUSA. 


Holding: 

The fencing at issue made of bamboo and whole reeds is classifiable as assembled fence 
sections in subheading 4421.90.7020, HTSUSA. The applicable duty rate is free. Accord- 
ingly, NYRL 800592 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“CALIFORNIA HIPERMART” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“CALIFORNIA HIPERMART,” used by California Hipermart, a corpo- 
ration organized under the laws of the State of California, located at 317 
S. Palm Avenue, Alhambra, California 91803. 

The application states that the trade name is used in connection with 
the following merchandise described below: 


Toys and sporting goods 

Paper and plastic goods 
Houseware and glass 
Environmental control apparatus 
Electrical apparatus 

Clothing 

Bicycles 


Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 


will be published in the Federal Register. 


DATE: Comments must be received on or before February 21, 1995. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Consti- 
tution Avenue, NW,, (Franklin Court), Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW, 
(Franklin Court), Washington DC 20229 (202-482-6960). 


Dated: December 14, 1994. 
JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 
[Published in the Federal Register, December 20, 1994 (59 FR 65572)] 
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APPLICATION FOR RECORDATION OF TRADE NAME: 
“CHENGCORP” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“CHENGCORP” used by Chengcorp, a corporation organized under 
the laws of the State of California, located at 317 S. Palm Avenue, 
Alhambra, California 91803. 

The application states that the trade name is used in connection with 
the following merchandise described below: 


Toys and sporting goods 

Paper and plastic goods 
Houseware and glass 
Environmental control apparatus 
Electrical apparatus 

Clothing 

Bicycles 


Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 


will be published in the Federal Register. 
DATE: Comments must be received on or before February 21, 1995. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Consti- 
tution Avenue, NW,, (Franklin Court), Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW, 
(Franklin Court), Washington DC 20229 (202-482-6960). 


Dated: December 14, 1994. 


JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, December 20, 1994 (59 FR 65572)] 





U.S. CUSTOMS SERVICE 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“WEIGHPACK INTERNATIONAL, B.V.” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“WEIGHPACK INTERNATIONAL, B.V.,” used by Weighpack Interna- 
tional, B.V., a corporation organized under the laws of The Netherlands, 
located at Stevinstraat 31 A, 2587 EA Den Haag, The Netherlands. 

The application states that the trade name is used in connection with 
weighing, counting, packaging and orienting equipment for fasteners 
and hardware items, including the following equipment: 


Automatic packaging systems 

Carton erectors and carton closers 

Labeling systems 

Lifting and tipping units 

Mechanical and magnetic orienters 

High speed hardware counters 

Furnace feeders 

Pelletizing systems 

Soft drop systems 

Fibre packaging and dosage systems 

Conveyor and transfer systems 

Vibration tables 

Universal counters 

Bulk storage hoppers 

Form, fill and seal bagmakers 

Counting/weighing tables and systems 

Before final action is taken on the application, consideration will be 

given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before February 21, 1994. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Consti- 
tution Avenue, NW., (Franklin Court), Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW, 
(Franklin Court), Washington DC 20229 (202-482-6960). 


Dated: December 14, 1994. 
JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 
[Published in the Federal Register, December 20, 1994 (59 FR 65573)] 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 13-1994) 


AGENCY: U.S. Customs Service, Department of the Treasury, 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of November 1994 fol- 
low. The last notice was published in the CUSTOMS BULLETIN on Novem- 
ber 30, 1994. 
Corrections or information to update files may be sent to: 

U.S. Customs Service 

IPR Branch 

1301 Constitution Avenue, NW (Franklin Court) 

Washington, DC 20229 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: December 14, 1994. 


JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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DATES AND DRAFT AGENDA OF THE EIGHTH SESSION OF THE 
SCIENTIFIC SUB-COMMITTEE OF THE WORLD CUSTOMS 
ORGANIZATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Publication of the dates and draft agenda of the eighth ses- 
sion of the Scientific Subcommittee of the World Customs 
Organization. 


SUMMARyY: This notice sets forth the dates and draft agenda for the 
next session of the Scientific Subcommittee of the World Customs 
Organization. 


DATE: December 16, 1994. 


FOR FURTHER INFORMATION CONTACT: Ira Reese, Office of Lab- 
oratories and _ Scientific Services, U.S. Customs Service 
(202-927-1060). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

The United States is a contracting party to the International Conven- 
tion on the Harmonized Commodity Description and Coding System 
(“Harmonized System Convention”). The Harmonized Commodity 
Description and Coding System (“Harmonized System”), an interna- 
tional nomenclature system, forms the core of the U.S. tariff, the Har- 
monized Tariff Schedule of the United States. The Harmonized System 
Convention is under the jurisdiction of the World Customs organiza- 
tion (“WCO”) (established as the Customs Cooperation Council). 

Article 6 of the Harmonized System Convention establishes a Har- 
monized System Committee (“HSC”). The HSC is composed of repre- 
sentatives from each of the contracting parties to the Harmonized 
System Convention. The HSC’s responsibilities include issuing classifi- 
cation decisions on the interpretation of the Harmonized System. 
Those decisions may take the form of published tariff classification 
opinions concerning the classification of an article under the Harmo- 
nized System or amendments to the Explanatory Notes to the Harmo- 
nized System. The HSC also considers amendments to the legal text of 
the Harmonized System. The HSC meets twice a year in Brussels, 
Belgium. 

The HSC is often assisted in its technical work by the Scientific Sub- 
committee (“SSC”). The SSC is an advisory body of the WCO on ques- 
tions involving technical matters. Generally, its members are 
representatives from the customs laboratories of WCO members. The 
SSC assists the HSC by providing technical advice on questions referred 
to it by the HSC. The SSC usually meets once a year in Brussels, Bel- 
gium. The next session of the SSC will be its eighth, and it will be held 
from January 9 to January 13, 1995. 
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The U.S. Department of the Treasury, represented by the U.S. Cus- 
toms Service, and the U.S. International Trade Commission jointly rep- 
resent the U.S. government at the sessions of the SSC. 

Set forth below is the draft agenda for the nest session of the SSC. 
Copies of available agenda-item documents may be obtained from the 
U.S. Customs Service. Comments on agenda items may be directed to 
the above-listed individual. 


Dated: December 16, 1994. 


GEORGE D. HEAVEY, 
Director, 
Office of Laboratories and Scientific Service. 


[Attachment: Attachment A] 
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ATTACHMENT A 
38.861 E 


DRAFT AGENDA FOR THE EIGHTH SESSION OF THE 
SCIENTIFIC SUB-COMMITTEE 


Monday, January 9, 1995 (10 a.m.) to Friday, January 13, 1995 


I 
ADOPTION OF THE AGENDA 


Draft Agenda Doc. 38.861 


TECHNICAL QUESTIONS 


1. Scope of the expression “separate chemically defined compounds” and 
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OPINION 


RESTANI, Judge: On June 2, 1994, the court denied cross-motions for 
summary judgment and ordered trial in this matter. See China Diesel 
Imports, Inc. v. United States, 855 F. Supp. 380 (Ct. Int’] Trade 1994). 
That opinion sets forth all relevant background information. To sum- 
marize, in March 1992 diesel engines manufactured by plaintiff China 
Diesel Imports, Inc. (“CDI”) were excluded by the United States Cus- 
toms Service (“Customs”) as goods made by convict or forced labor. CDI 
has filed suit seeking entry of its merchandise. Thus, it has the burden of 
proof. Id. at 386. The two basic issues set for trial were whether the die- 
sel engines at issue were manufactured by convict or other forced labor, 
and whether domestic production of a substitute product was sufficient 
to meet domestic demand.! 

As to the first issue, the court finds that the subject diesel engines 
were manufactured by convict labor for the reasons that follow. Both 


1 The governing statute, 19 U.S.C. § 1307, provides 

All goods, wares, articles, and merchandise mined, produced, or manufactured wholly or in part in any foreign 
country by convict labor or/and forced labor or/and indentured labor under penal sanctions shall not be entitled to 
entry at any of the ports of the United States, and the importation thereof is hereby prohibited, and the Secretary 
of the Treasury is authorized and directed to prescribe such regulations as may be necessary for the enforcement of 
this provision. The provisions of this section relating to goods, wares, articles, and merchandise mined, produced, 
or manufactured by forced labor or/and indentured labor, shall take effect on January 1, 1932; but in no case shall 
such provisions be applicable to goods, wares, articles or merchandise so mined, produced, or manufactured which 
are not mined, prodeasl, or manufactured in such quantities in the United States as to meet the consumptive 


demands of the United States 
“Forced labor”, as herein used, shall mean all work or service which is exacted from any person under the men- 
ace of any penalty for its nonperformance and for which the worker does not offer himself voluntarily 
19 U.S.C. § 1307 (1988) 
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documentary evidence published for internal Chinese consumption and 
official U.S. government publications are consistent in their description 
of the basic Chinese penal institutions. Specifically, China has tradi- 
tional style prison facilities, but it also maintains “Reform Through 
Labor” facilities, which may be either camps or factories. Persons con- 
victed of crimes are assigned to both types of institutions. In addition, 
China has “Education Through Labor” facilities, to which persons are 
assigned following local administrative action. All three facilities are 
forced labor institutions. The first two, however, are clearly penal, and 
the inmate workers therein are convicts. 

The model 1100 diesel engines at issue were produced by the JINMA 
Diesel Engine Factory in Kunming, Yunnan Province, China. The 
JINMA factory is described as a “Reform Through Labor” facility in at 
least two Chinese publications. See Def.’s Exs. I, at 234, 236, 42, and N, 
at 36 (translated in Def.’s Ex. H, at 26, 31, 35, and 5-6, respectively).? It 
is associated in some undisclosed way with Yunnan Prison No. 1, to 
which it is adjacent. 

In coming to these conclusions, the court has credited most heavily 
various Chinese government and reference publications, which seem 
designed to extol production gains or provide reference data, and which 
appear entirely trustworthy on the issue of the status of the JINMA fac- 
tory as a penal facility. This information is corroborated by unplanned 
interviews conducted by a State Department employee with persons liv- 
ing in the vicinity of the JINMA factory. The documents alone, however, 
would have sufficed. The conclusion is also corroborated by the preva- 
rication of the JINMA factory manager? and what the court concludes 
were staged tours of the facility.4 

In late October 1992, State Department representatives and plain- 
tiffs representatives visited the JINMA facility on separate trips. The 
number of workers observed during such visits did not match published 
data on the number of workers employed. Furthermore, the production 
observed did not comport with the factory manager’s claim of one 
engine produced every seven minutes. The administration building of 
four or five floors was reputed to house in excess of 200 employees, yet 
the production and warehouse workers were said to number only 
between 100 and 150, spread over three shifts. Obviously, the adminis- 
tration was more in keeping with a greater work force, either on the 


2 Other exhibits are not as clear as to whether JINMA is a “Reform Through Labor” or “Education Through Labor” 
facility. The two programs are referred to collectively. 

3The factory manager did not appear at trial. His statements were offered by plaintiff through oral testimony, and by 
defendant through documentary evidence 

4 A former Chinese prisoner also testified as to conversations with a former worker at JINMA. CDI agrees that the 
former Chinese prisoner spoke of producing the model X195 engine but CDI asserts that, unlike the X195, the JINMA 
model 1100 was not produced in a prison setting in 1990-91. The JINMA factory manager, however, stated that only 
chemicals, not engines, were produced in the Yunnan No. 1 Prison. All the engines were alleged by the factory manager 
to be produced at the factory. Thus, CDI’s theory that only the X195 was made with prison labor does not withstand 
scrutiny. The court does not credit the testimony of plaintiff's witness, Mr. Lin, who holds a high position in the Chinese 
government-owned corporation that trades in the JINMA product line. He was extremely nervous when questioned 
about the status of JINMA and claimed to have no knowledge as to its official status. The court believes he was with- 
holding information that a person in his position should have known. 
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premises or elsewhere, than was alleged. The court doubts the credibil- 
ity of the factory manager on this point. 

Next, the factory manager defended the plant against “local talk” that 
it was a prison by explaining that the facility was originally established 
to provide work for families of prison employees. Thus, the factory was 
owned by the Ministry of Justice. This does not comport with Chinese 
publications that place the factory under the Ministry of Justice because 
it is a “Reform Through Labor” facility. Further, many of the factory 
buildings were not open to view, even when a request was made. 

Other evidence falls in place as well, such as a prison truck observed 
leaving from the direction of the JINMA gate, a worker hiding her face 
from the video camera used by plaintiff during one visit, hesitancy about 
showing the State Department observers the location of the Yunnan No. 
1 Prison wall, a blank space on a city map for both the admitted prison 
and the factory grounds, and the repeated failure to tender any docu- 
mentation on production and personnel.°® 

The court concludes that CDI has failed to prove that the JINMA 
model 1100 diesel engine was not made, in whole or in part, with convict 
labor. While a portion of the production or certain parts may not have 
been the result of convict labor, CDI has not demonstrated that the con- 
vict labor input is de minimis.® 

The court now turns to the second issue. CDI alleges that there are no 
diesel engines manufactured in the United States capable of providing 
sufficient reliable continuous power for household use. CDI imports the 
engines at issue and combines them with alternators to form “generator 
sets” for sale for such a use. Thus, CDI alleges that the statutory con- 
sumptive demand exception in § 1307 is satisfied. The court agrees, to 
the extent the exception is applicable. 

First, U.S.-made gasoline engines are not substitutable. Gasoline 
engines are not designed to be a continuous power source. If used in this 
mode, they wear out very quickly. Furthermore, the volatility of gasoline 
makes it inappropriate, if not illegal, for storage in sufficient quantities 
to supply continuous power generation, unless one wishes to install an 
underground tank at considerable expense. 

Second, the only American producer of small diesel engines, Onan 
Corporation, does not market them in normal commercial channels or 
quantities. Onan captively consumes its production of small diesel 
engines in the production of generator sets. While a witness from Onan 
testified that it sells some diesel engines to customers, the witness was 
not from the sales department. In addition, neither supporting sales 
documentation nor advertising of such engines for the relevant years 
was introduced into evidence. To the contrary, post-1987 trade publica- 
tions, recognized by the Onan witness as reliable, did not list Onan as a 
producer of small diesel engines. This is corroborated by the original 


5 The existence of dormitory facilities on site does not support either party’s view, as this fact may be consistent with 
either ordinary Chinese factory conditions or a prison environment. 


6 Furthermore, CDI has not satisfied the elements of the Hendrick Rule. See China Diese’, 855 F. Supp. at 387 n. 10. 
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conclusion of a Customs investigator that U.S. producers do not make an 
equivalent diesel engine. See Pl.’s Ex. 35 (Report of Investigation dated 
Feb. 26, 1992); see also Pl.’s Ex. 36 (statement of Cummins Engine Com- 
pany (Onan’s parent) to same effect). The conclusion was repeated by 
the Customs investigator at trial. 

The consumptive demand exception is intended to benefit consumers 
of the product at issue. To fulfill this purpose, the product must be avail- 
able. Defendant argues, however, that mere production capability on 
the part of the domestic industry suffices to defeat this exception. The 
court is not persuaded. Given sufficient will, U.S. industry is capable of 
producing almost any product manufactured elsewhere. Finding the 
exception inapplicable because of capability to produce would read the 
exception out of the statute as to manufactured goods, which are specifi- 
cally covered. See 19 U.S.C. § 1307. Evidence established that a small 
diesel engine market has existed for at least the past decade, and it is 
served by merchandise at a variety of prices. If a U.S. manufacturer had 
the will to enter this market, it would have done so by now. The court 
concludes that while Onan (or another U.S. manufacturer) might have 
satisfied domestic demand if it had entered the small diesel engine mar- 
ket in any significant way, it was not a market participant during 
1990-92, and its production may not be viewed as available to satisfy 
such demand.’ 

Third, assuming arguendo that Onan’s capability must be consid- 
ered, the ability of the Onan engines to serve the particular purpose at 
issue is in question.’ Onan’s closest substitute can produce 6 to 7 kilo- 
watts of output on a continuous basis when paired with a suitable alter- 
nator. The JINMA model 1100 produces 8 to 9 kilowatts continuously. 
The 6 to 7 kilowatt range would fulfill most household needs, but some 
customers may require the higher output on a continuous basis.’ 
Because another Onan engine exists that could serve customers with 
higher demand, and because the testimony is not clear as to the actual 
kilowatt requirements of CDI’s customers and exactly how many cus- 
tomers have such high power needs, CDI has not met its burden of proof 
on the sub-issue of reasonable commercial substitutability.!° Nonethe- 
less, because the Onan engines generally were not marketed during the 
relevant time period, CDI prevails on the overall consumptive demand 
issue. 


7 Because no domestic engines were shown to be available, CDI is not required to prove the specific level of its U.S. 
demand. It is clear that some domestic demand exists. 


8 Section 1307 is not clear as to the degree of fungibility with the foreign product that is required. The court con- 
cludes from the general purpose of the statute that the merchandise need not be identical or even nearly so, but merely 
a substitute that would be generally acceptable to the purchaser. 


9The experts were in conflict as to the substitutability of the engines in terms of power production and ability to 
meet household needs. For this purpose, the court is equating CDI’s needs with those of its customers 

10 Onan’s engines cost 4 or 5 times as much as the JINMA engine. Some of that price difference is attributable to 
differences in the merchandise. The Onan engines are more sophisticated, and one of the potential substitutes is higher 
powered. Part of the cost difference, however, is attributable to differing labor costs, as CDI’s advertising admits. Thus, 
as this is a convict labor case, the price differential, which is at least partially attributable to this circumstance, will not 
result in a finding of non-substitutability. 
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The final question that arises is a legal one.!! The plain words of the 
statute indicate that merchandise produced by convict labor is prohib- 
ited under any circumstances, and only merchandise produced by non- 
convict forced labor is subject to the consumptive demand exception. 
See 19 U.S.C. § 1307. Although the statutory definition of “forced labor” 
is broad enough to include convict labor, to read the statute in this man- 
ner would render the separate specification of “convict labor” redun- 
dant. Courts are required to give effect to each word of a statute, 
whenever possible. United States v. Nordic Village, Inc., 112. Ct. 1011, 
1015 (1992). Further, the legislative history is consistent with this nar- 
rower reading of “forced labor.” No court, however, has directly 
addressed this issue,!* and CDI alleges that Customs’ administrative 
practice is to apply the exception to both convict and non-convict forced 
labor. 

First, Customs’ administrative practice is unclear. Language in one 
administrative ruling, cited by CDI, supports its view, but only in dicta. 
See C.S.D. 79-317, 13 Gust. Bull. 1473, 1474 (1978). Also, evidentiary 
standards developed by Customs for internal guidance purposes do 
seem to treat convict and non-convict labor identically. See P1.’s Mem. in 
Supp. of M. for Summ. J., at Ex. 17 (Enforcement of U.S. Prohibitions on 
the Importance of Goods Produced by Convict Labor: Hearing Before the 
Subcomm. on Int’l Trade of the Senate Comm. on Finance, 99th Cong., 
1st Sess. 53, § II (1985)). The evidentiary standards, however, also count 
voluntary non-domestic production as available to satisfy domestic 
demand for purposes of the statute. See id. at 11 G.1. and G.2. Ifthe non- 
domestic production aspect of the standards were applied, CDI’s case 
would also fall, as foreign-made substitutes were available.!* It seems 
appropriate to reject both aspects of the standards as ill-considered and 
inconsistent with the statute, and to rely on the most straightforward 
statutory interpretation, i.e., the consumptive demand exception does 
not apply to convict-made goods, and its applicability is unaffected by 
non-convict or non-forced labor foreign production. 

Second, as indicated, the legislative history comports with the plain 
language of the statute. The convict labor prohibition existed before the 
statute was amended to cover forced labor and indentured labor under 
penal sanctions, as well as to provide for a consumptive demand excep- 
tion. See Smoot-Hawley Tariff Act of 1930, Pub. L. No. 361, $307, 46 
Stat. 590, 689 (June 17, 1930) A proposal that would have applied the 
exception more broadly was not enacted. See Hearings on H.R. 2667 
before the Sen. Comm. on Finance, 71st Gong., 1st Sess. 160, 308 (1929). 
(Special and Administrative Provisions) (statement of L. R. Mason). 


11 The court has chosen to address all factual issues submitted to the court to avoid retrial, in the event that it has 
committed legal error. 

12 McKinney v. United States, 9 CIT 315, 614 F. Supp. 1226 (1985), aff'd, 799 F.2d 1544 (Fed. Cir. 1986), a forced labor 
case, was decided on standing issues only. The issue at hand was not discussed by the appellate court and specifically 
was left unresolved by this court. See 9 CIT at 320 n. 25, 614 F Supp. at 1233. 

13 European and Japanese substitutes are available at prices considerably higher than those of the CDI model. Non- 
convict-made Chinese substitutes are also available, although CDI alleges that they are inferior to the JINMA engines. 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 52, DECEMBER 28, 1994 


During the Smoot-Hawley debate, concern was expressed that rubber 
supplies produced with indentured labor should not be interrupted. Any 
concern about products made with convict labor was not mentioned. 
71 Cong. Rec. 4488, 4490, 4494 (Oct. 14, 1929). Furthermore, discussion 
in 1931 of a proposed amendment contains specific reference to the non- 
applicability of the consumptive demand provision to convict labor. 
74 Cong. Rec. 5673, 5676 (Feb. 21, 1931) (statement of Cong. Chind- 
blom). This legislative history is so close in time to the original enact- 
ment that it has some weight. 

Accordingly, the court finds that the JINMA model 1100 diesel 
engines detained by Customs, which are the subject of this action, are 
convict-made and are to be excluded from entry into the customs terri- 
tory of the United States. 


(Slip Op. 94-186) 


FEDERAL-MOGUL CORP, PLAINTIFF AND PLAINTIFF-INTERVENOR, AND 
TORRINGTON CoO., PLAINTIFF AND PLAINTIFF-INTERVENOR v. UNITED 
STATES, DEFENDANT, AND NTN BEARING CORP OF AMERICA, AMERICAN 
NTN BEARING MANUFACTURING Corp, NTN Corp, Koyo SEIko Co., 
Lrp., Koyo Corp oF U.S.A., PEER BEARING Co., NSK Ltp., NSK Corp, 
CATERPILLAR INC. MINEBEA Co, LTD, AND NMB_ Corp, 
DEFENDANT-INTERVENORS 


Consolidated Court No. 91-07-00530 


Plaintiff-intervenors Federal-Mogul Corporation and The Torrington Company and 
defendant-intervenors NSK Ltd. and NSK Corporation challenge the Department of 
Commerce, International Trade Administration’s (“Commerce”) redetermination on 
remand filed in this case, claiming it was not in accordance with law and unsupported by 
substantial evidence. 

Held: This case is further remanded to Commerce to determine whether the value 
added tax factor is applied only during the period of review and, if it is not, to make it so. In 
all other respects, Commerce acted in accordance with law and was supported by substan- 
tial evidence and this case is dismissed. 

[Case remanded and dismissed. ] 


(Dated December 7, 1994) 
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OPINION 


TSOUCALAS, Judge: Plaintiff-intervenors Federal-Mogul Corporation 
(“FMC”) and The Torrington Company (“Torrington”) and defendant- 
intervenors NSK Ltd. and NSK Corporation (“NSK”) challenge the 
Department of Commerce, International Trade Administration’s 
(“Commerce”) redetermination on remand filed in this case, Final 
Results of Redetermination Pursuant to Court Remand, Federal-Mogul 
and The Torrington Company v. United States, Slip Op. 94-40 (March 7, 
1994) (“Final Results”), as amended by Amended Final Results of Rede- 
termination Pursuant to Court Remand, Federal-Mogul and The 
Torrington Company v. United States, Slip Op. 94-40 (March 7, 1994) 
(“Amendment”). Specifically, FMC and Torrington contest as unsup- 
ported by substantial evidence and not in accordance with law Com- 
merce’s circumstance of sale (“COS”) adjustment and exporter’s sales 
price (“ESP”) offset to foreign market value (“FMV”) for home market 
pre-sale inland freight when United States price (“USP”) is based on 
ESP NSK contests as unsupported by substantial evidence and not in 
accordance with law Commerce’s methodology for determining 
whether pre-sale freight is a direct or indirect expense when USP is 
based on purchase price and its alleged failure to correctly implement 
this Court’s remand instructions by adjusting pre-sale freight for FMV 
matched to ESP transactions. NSK also alleges the commission ofa cler- 
ical error and a misapplication of the Japanese value added tax (“VAT”) 
factor. 


BACKGROUND 

In Federal-Mogul Corp. v. United States, 18 CIT __, Slip Op. 94-40 
(March 7, 1994), the Court remanded this case ordering Commerce to 
determine whether Commerce has statutory authority to adjust FMV, 
calculated using purchase price, for pre-sale inland freight in light of Ad 
Hoc Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. 
United States (“Ad Hoc Comm.”), 13 F.3d 398 (Fed. Cir. 1994). 

Commerce filed the Final Results on May 20, 1994 and the Amend- 
ment on July 14, 1994. FMC, Torrington and NSK contest the Final 
Results. 
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DISCUSSION 


Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F Supp. 1252, 1255 
(1988) 

FMC asserts that a dumping margin calculated when USP is based on 
ESP will be smaller than a dumping margin in a purchase price situa- 
tion because, although home market pre-sale freight is deductible from 
FMV in an ESP situation, it is not deducted in purchase price compari- 
sons. Specifically, FMC states the distortion of dumping margins arises 
from Commerce’s use of the ESP offset when pre-sale freight is found to 
be an indirect expense, pursuant to 19 C.FR. § 353.56(b)(2) (1990). 
Comments of Federal-Mogul Corporation on the Final Results of Rede- 
termination Pursuant to Court Remand (“FMC’s Comments”) at 6-11. 

Torrington contends Commerce’s post-Ad Hoc Comm. rationale 
regarding home market pre-sale freight adjustment is little different 
from the prior “inherent authority” rationale. According to Torrington, 
Commerce has deemed Ad Hoc Comm. requires only a reclassification of 
the adjustment, rather than its elimination. Comments of the 
Torrington Company Regarding Remand Determination (“Torring- 
ton’s Comments”) at 1-4. 

NSK states that the NSK ball bearing deposit rate announced by 
Commerce was in error because Commerce failed to include and to 
weight-average ESP transactions and best information available trans- 
actions. Comments of Defendant-Intervenors NSK Ltd. and NSK Corpo- 
ration on Final Remand Results (“NSK’s Comments”) at 1-2. Because 
Commerce has already responded to this clerical error and corrected the 
Final Results, the Court will not further discuss this issue. Amended 
Final Results of Redetermination Pursuant to Court Remand, Federal- 
Mogul and The Torrington Company v. United States. Slip Op. 94-40 
(March 7, 1994). 

With respect to pre-sale freight, NSK asserts that Commerce 
exceeded the scope of this Court’s remand, which referred only to FMV 
calculated using purchase price, by adjusting FMV for both purchase 
price and ESP transactions. NSK’s Comments at 3-4. Therefore, NSK 
urges the Court to order a remand for Commerce to adjust FMV only in 
purchase price situations. Jd. Further, NSK argues that Commerce 
erred in denying NSK pre-sale movement expenses incurred on pur- 
chase price transactions. Specifically, NSK objects to the methodology 
adopted by Commerce to determine whether pre-sale freight expenses 
are direct or indirect in a purchase price comparison. Jd. at 4-6. 
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The Court remanded this case with these instructions: 

It is a cardinal rule of administrative law that an agency should 
be allowed to decide an issue for itself before a court addresses that 
issue. (Citation omitted.) This Court agrees with the ITA that it 
should be given the opportunity to address this issue first in light of 
the Federal Circuit’s decision in Ad Hoc Comm. 

Therefore, this case is remanded to the ITA to allow the ITA to 
determine whether it has statutory authority to adjust FMV, calcu- 
lated using purchase price, for pre-sale inland freight in light of Ad 
Hoc Comm. 

Federal-Mogul Corp., 18 CIT at , Slip Op. 94-40 at 7-8. 

On remand, Commerce decided that, in light of Ad Hoc Comm., it can 
no longer deduct home market pre-sale freight expenses from FM”’ pur- 
suant to its inherent power to fill gaps in the antidumping duty statute. 
Instead, when USP is based on purchase price, Commerce will adjust for 
home market pre-sale freight pursuant to the COS provision of 19 C.ER. 
§ 353.56 when the expense is directly related to the home market sales 
under consideration (a direct expense). To determine whether pre-sale 
freight is a direct expense, Commerce will consider whether the pre-sale 
warehousing expense is shown to be a direct expense. If the pre-sale 
warehousing constitutes a direct expense, Commerce will deem the pre- 
sale freight expense incurred in bringing the merchandise to the ware- 
house a direct expense as well. When USP is based on ESP Commerce 
will use the COS adjustment in the same manner and will, additionally, 
adjust for any pre-sale freight charges found to be indirect selling 
expenses under the ESP offset provision, 19 C.FR. § 353.56(b)(1) and 
(2). Final Results at 2-4. 

In the Final Results at issue, Commerce treated pre-sale freight as 
indirect expenses and implemented ESP offset adjustments to FMV 
with respect to ESP sales. Id. 

The fact that a dumping margin may differ depending upon whether 
USP is calculated based on ESP or purchase price and Commerce’s 
authority to use an ESP offset for pre-sale freight in ESP transactions 
when no adjustment is made to FMV for pre-sale freight in PP transac- 
tions was explicitly upheld by the Federal Circuit in Smith-Corona 
Group, Consumer Prods. Div., SCM Corp. v. United States, 713 F.2d 
1568, 1577-79 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984), 
wherein the Court stated: 

The difference between United States price generated from pur- 
chase price and from exporter’s sales price was created by the stat- 
ute. Were it not for the exporter’s sales price offset, comparisons 
based on purchase price would be fair, yet comparisons based on 
exporter’s sales price would be skewed in favor of a higher dumping 
margin * * *, In view of the discretion accorded the Secretary under 
the statute to make adjustments to foreign market value, we con- 
clude that the exporter’s sales price offset * * * is a proper and rea- 
sonable exercise of the Secretary’s authority to administer the 
statute fairly. 
Id. at 1578-79. 
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In addition, the Court agrees with the rationale articulated in a recent 
post-Ad Hoc Comm. case which sustained Commerce’s new policy of 
deducting pre-sale freight in ESP comparisons as indirect expenses 
under the GOS provision subject to the ESP offset cap, and in purchase 
price comparisons under the COS provision if they are direct selling 
expenses. Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray Portland 
Cement v. United States, 18 CIT _, ___, Slip Op. 94-151 at 6-13 
(Sept. 26, 1994). The Court also agrees with the rationale expressed in 
Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. 
United States,18CIT__,_ _, Slip Op. 94-152 at 2-4 (Sept. 26, 1994) 
that, in a purchase price comparison, if the pre-sale warehousing 
expense is not shown to be a direct expense, then it follows that the pre- 
sale freight expense is also not shown to be a direct expense. 

As to NSK’s argument that Commerce exceeded the scope of this 
Court’s remand, this Court finds the argument to be without merit. 
Commerce did not exceed the scope of this Court’s remand instructions 
as adjustments to FMV in both purchase price and ESP situations are 
linked. Further, Commerce could not ignore the Ad Hoc Comm. holding 
that Commerce cannot deduct pre-sale freight from FMV pursuant to its 
inherent power to fill in gaps in the antidumping statute. Therefore, 
Commerce developed a new approach as to both ESP and purchase price 
situations. 

Finally, NSK also asserts that, because the Japanese VAT did not 
become applicable until April 1, 1989 and the period of review at issue is 
November 9, 1988 through April 30, 1990, this Court should remand 
this case so that the VAT factor is applied only to transactions on or after 
April 1, 1989. NSK’s Comments at 2-3. 

In response, Torrington argues that, although NSK is correct that the 
Japanese VAT came into effect on the date noted, a programming revi- 
sion will have a de minimis effect on the final margins, but Torrington 
defers to this Court’s judgment on this issue. Rebuttal of The Torrington 
Company to Comments Filed by NSK Ltd. at 1-2. Commerce requests 
this issue be remanded for reconsideration and correction, if necessary. 
Defendant’s Response to the Comments on the Final Results of Remand 
Redetermination Filed by Federal-Mogul, NSK Ltd. and NSK Corpora- 
tion, and Torrington Company at 3. 

Therefore, this Court further remands this issue for reconsideration 
and correction, if the VAT factor was in fact applied for the entire review 
period. 


CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and a review of all papers in this action, hereby remands this 
case to Commerce to determine whether the VAT factor is applied only 
during the period of review and, if it is not, to make it so. In all other 
respects, Commerce acted in accordance with law and was supported by 
substantial evidence and this case is dismissed. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 94-187) 


CAICEDO GROUP AND SOUTHERN RAINBOW CoRP, PLAINTIFFS U 
U.S. DEPARTMENT OF COMMERCE, DEFENDANT 


Court No. 94-09-00549 
(Dated December 8, 1994) 


JUDGMENT AND ORDER 


GOLDBERG, Judge: Having dismissed Hilsea Inv. Ltd. v. Ronald 
Brown, Secretary of Commerce, 18 CIT ___, Slip Op. 94-180 (Nov. 22, 
1994) for lack of jurisdiction, the Court issued an order to show cause 
why Court No. 94-09-00549 should not similarly be dismissed for lack of 
jurisdiction. Plaintiffs having consented to the dismissal of Court No. 
94-09-0059 in response to the Court’s order; it is hereby 

ORDERED, ADJUDGED, and DECREED: that Court No. 94-09-00549 is Dis- 
MISSED for lack of jurisdiction. Judgment is hereby entered for 
defendant. 
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